

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































APPENDIX. 405

ples break out into overt acts against peace and good
order.” In these two sentences is found the true
distinction between what properly belongs to the
Church and what to the State.

In a little more than a year after the passage of
this statute the convention met which prepared the
Constitution of the United States. Of this convention
Mr. Jefferson was not a member, he being then
absent as Minister to France. As soon as he saw
the draft of the Constitution proposed for adoption,
he, in & letter to a friend, expressed his disappoint-
ment at the absence of an expressed declaration
_ insuring the freedom of religion (2 Jeff. Works,
355.), but was willing to accept it as it was, trusting
that the good sense and honest intentions of the peo-
ple would bring about the necessary alterations. (1
Jeff. Works, 79.) Five of the States, while adopting
the Constitution, proposed amendments. Three, New
Hampshire, New York, and Virginia, included in
one form or another a declaration of religious free-
dom in the changes they desired to have made, as did
also North Carolina, where the convention at first
declined to ratify the Constitution until the pro-
posed amendments were acted upon. Accordingly,
at the first session of the first Congress the amend-
ment now under consideration was proposed with
others by Mr. Madison. It met the views of the
advocates of religious freedom and was adopted. Mr.
Jefferson afterward, in reply to an address to him
by & committee of the Danbury Baptist Association
(8 Jeff. Works, 113.), took occasion tosay: “Believing
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with you that religion is a matter which lies solely
between man and his God, that he owes account to
none other for his faith or his worship, that the
legislative powers of the Government reach actions
only, and not opinions, I contemplate with solemn
reverence that act of the whole American people
which declared that their Legislature should ‘make
no law respecting an establishment of religion or
_ prohibiting the free exercise thereof, thus building a
wall of separation between Church and State.
Adhering to this expression of the supreme will of
the nation in behalf of the rights of conscience, I
shall see with sincere satisfaction the progress of
thoge sentiments which tend to restore man to all
his natural rights, convinced he has no natural
right in opposition to his social duties’ Coming
a8 ‘this does from an acknowledged leader of the
advocates of the measure, it may be accepted almost
as an authoritative declaration of the scope and effect
of the amendment thus secured. Congress was
deprived of all legislative power over mere opinion,
but was left free to reach actions which were in
violation of social duties or subversive of good order.”

Polygamy has always been odious among the
northern and western nations of Europe, and until
" the establishment of the Mormon church, almost
exclusively a feature of the life of Asiatic and
African people. At common law the second mar-
riage was always void (2 Kent’s Com., 79.), and from
the earliest history of England, polygamy has been
treated as an offense against society. After the
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establishment of the ecclesiastical courts, and until
the time of James I, it was punished through the |
instrumentality of those tribunals, not merely be-
cause ecclesiastical rights had been violated, but
because upon the separation of the ecclesiastical
courts from the civil, the ecclesiastical were supposed
to be the most appropriate for the trial of matri-
monial causes and offenses against the rights of mar-
riage, just as they were for testamentary causes and
the settlement of the estates of deceased persons.

By the statute 1, James I, chap. 11, the offense,
if committed in England or Wales, was made
punishable in the civil courts, and the penalty was
death. As this statute waslimited in its operation to
England and Wales, it was at a very early period
re-enacted, generally with some modifications, in all
the colonies. In connection with the case we are
now considering, it is a significant fact that on the
8th of December, 1788, after the passage of the act
establishing religious freedom, and after the conven-
tion of Virginia had recommended as an amendment
to the Constitution of the United States the declara-
tion in a bill of rights that ““ all men have an equal
natural and unalienable right to the free exercise of
religion, according to the dictates of conscience,” the
Legislature of that State substantially enacted the
statute of James I., death penalty included, because
as recited in the preamble, “it hath been doubted
whether bigamy or polygamy be punishable by the
laws of this commonwealth.” (12 Hening’s Stat.
691.) From that day to this we think it may safely
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In our opinion the statute immediately under con-
sideration is within the legislative power of Con-
gress. It is constitutional and valid as prescribing
a rule of action for all those residing in the Terri-
tories and in_places over which the United States
have exclusive control. This being so, the only
question which remains is, whether those who make
polygamy a part of their religion are excepted from
the operation of the statute. If they are, then those
who do not make polygamy a part of their religious
belief may be found guilty and punished, while
those who do must be acquitted and go free. This
would be introducing a new element into criminal law.
Laws are made for the government of actions, and
while they cannot interfere with mere religious belief
and opinions, they may with practices. $uppose one
believed that human sacrifices were a necessary part
of religious worship, would it be seriously contended
that the civil government under which he lived
could not interfere to prevent a sacrifice? Orif a
wife religiously believed it was her duty to burn
herself upon the funeral pile of her dead husband,
would it be beyond the power of the civil govern-
ment to prevent her carrying her belief into
practice?

So here, as a law of the organization of socicty
under the exclusive dominion of the United States,
it is provided that plural marriages shall not be
allowed. Can a man excuse his practices to the
contrary because of his religious belief? To permit
this would be to make the professed doctrines of
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religious belief superior to the law of the land, and
in effect to permit every citizen to become a law
unto himself. Government could exist only in name
under such circumstances.

A criminal intent is generally an element of crime,
but every man is presumed to intend the necessary
and legitimate consequences of what he knowingly
does. Here the accused knew he had been once
married, and that his first wife was living. He
also knew that his second marriage was forbidden
by law. When, therefore, he married the second
time, he is presumed to have intended to break the
law. And the breaking of the law is the crime.’
Every act necessary to constitute the crime was
knowingly done, and the crime was, therefore,
knowingly committed. Ignorance of a fact may
sometimes be taken as evidence of a want of criminal
intent, but not ignorance of the law. The only
defense of the accused in this case is his belief that
the law ought not to have been enacted. It matters
not that his belief was a part of his professed
religion, it was still belief, and belief only. :
. In Regina vs. Wagstaff (10 Cox. Crim. Cases,

531.), the parents of a sick child who omitted to call
in medical attendance because of their religious belief
that what they did for its cure would be effective,
were held not to be guilty of manslaughter, while it
was said the contrary would have been the result if
the child had actually been starved to death by the
parents, under the notion that it was their religious
duty to abstain from giving it food. But when the
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offense consists of a positive act which is knowingly
done, it would be dangerous to hold that the offender
might escape punishment because he religiously
believed the law which he had broken ought never
to have been made. No case, we believe, can be
found that has gone so far. '

[Reynold’s counsel also claimed that the decision
should be set aside because the judge in his charge to
the jury improperly directed their attention to the
consequences of polygamy. The following is the
part of the decision pertaining to that point]:— '

V1. As to that part of the charge which directed
the attention of the jury to the comsequences of
polygamy.

The passage complained of is as follows: “I think
it not improper, in the discharge of your duties in
this case, that you should consider what are to be
the consequences to the innocent victims of this
delusion.  As this contest goes on, they multiply, and
there are pure-minded women, and there are inno-
cent children—innocent in a sense even beyond the
degree of the innocence of childhood itself,—these
are to be the sufferers; and as jurors fail to do their
duty as these cases come up in the Territory of
Utah, just so do these victims multiply and spread
themselves over the land.”

While every appeal by the court to the passions or
the prejudices of the jury should be promptly
rebuked, and while it is the imperative duty of a
reviewing court to take care that wrong is not done
in this way, we sce no just cause for complaint in
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this case. Congress in 1862 (12 Stat., 501.), saw fit
to make bigamy a crime in the Territories. This
was done because of the evil consequences that were
supposed to flow from plural marriages. All the
court did was to call the attention of the jury to the
peculiar character of the crime for which the accused
was on trial, and to remind them of the duty they
had to perform. There was no appeal to the pas-
sions, no instigation of prejudice. Upon the show-
ing made by the accused himself, he was guilty of a
violation of the law under which he had been in-
dicted; and the effort of the court seems to have
been, not to withdraw the minds of the jury from
the issue to be tried, but to bring them to it: not to
make them partial, but to keep them impartial.

Upon a careful consideration of the whole case we
are satisfied that no error was committed by the
court below, and the judgment is consequently
affirmed.

ILLUSTRATIONS,

Most of the illustrations are sufficiently referred
to in the body of the work, but one or two need a
word of reference.

Mrs. A. G. Paddock is a noted writer on Mor-
monism, and in addition to numerous articles in the
papers, has written “In the Toils,” and *“ The Fate of
Madam La Tour,” two stories, vividly portraying
the evils of Polygamy.

Hon. James B. McKean is known in Utah as the
Martyred Judge. His ancestors on his father’s side
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were of Scotch descent, and on his mother’s were
connected with the Huguenots of France. He was
born in Hoosic, N. Y., 1821. He was a lawyer by
profession, and served four years as county judge.

In 1858 the Republicans of the fifteenth district
elected him Representative to Congress and re-elected
him in 1860. He took an active part in the great
civil war. During President Johnson’s administra-
tion he was tendered the appointment of Consul to
San Domingo, which, however, he declined.

In 1870 President Grant appointed him Chief
Justice of the Supreme Court of Utah,—a position
for which he was not an applicant, but which he was
induced to accept, and held for five years,

Judges Strickland and Walker ordered the United
States Marshal to summon the jurors in the trials
of Mormon offenders, and only Gentiles or apostate
Mormons were placed on the juries. Thus it was
possible to indict and convict many of the leading
Mormons. Their counsel had objected to this as
contrary to the laws of the Territory. Judge Mec-
Kean gave an able opinion sustaining the action of
his associates. On appcal to the Supreme Court of
the United States, however, this decision was re-
versed, and those who had been convicted, were re-
leased. The Mormons were triumphant, and the
Gentiles despondent.

Judge McKcan was the first man to lay hands on
the Lord’s Prophet. Brigham Young was arrested,
by his order, for contempt of the authority of the
Court, and imprisoned for twenty-four hours,
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The Mormons were astonished, and the Gentiles
elated. It seemed as though the day of better
things had come, but for some unknown reason
President Grant, to the great joy of the Mormons,

. removed the brave and upright judge, and the cause
of justice and righteousness received a blow from
which it has never recovered.

Some account of Rev. D. J. McMillan’s work is
given in chapter twenty-four, but the.following ex-
tract from a paper will show the perils of Missionary
work among the Saints even as late as 1875. Mr.
McMillan vouches for the truth of the extract:—

“In support of a charge made in Harper's Mag-
azine that Brigham Young, before a full congrega-
tion, in July, 1875, ordered his hearers to kill the
Rev. Mr. McMillan, a Presbyterian minister in Utah,
the Salt Lake Tribune tells at length the story of
the meeting in question. It was a meeting called in
the San Pete valley to receive President Young,
seven or eight of the apostles, and some lesser lights.
George Q. Cannon, Brigham Young, Jr., Daniel H.
Wells, Lorenzo Snow, Erastus Snow, Orson Hyde,
and A. M. Musser were in the party. After several
other matters had been treated by Young, he took
up the McMillan matter, and said:—

“¢There is a mischievous stranger, a Presbyterian
minister, in this valley. He has no business here.
The Lord has given to me these valleys, and to those
whom I choose to have occupy them; this Presby-
terian minister has no business here. The Saints do
not know how vile a character this man has, In
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the best society in the United States, not one child
in ten can identify his father. Mistresses are
luxuries which are conceded to all orthodox minis-
ters. One prominent clergyman keeps twenty-
eight mistresses, and though I don’t know this
minister who has come here, he is one of the same
stripe. I am informed that Saints have gone to hear
this man preach, and have sent their daughters to his
school. The next thing you will know he will send
sorrow and distress to the hearts of the mothers
of these girls’ (Then followed something too
obscene for publication.) ‘You must not be
deceived by the fact that this man seems a gentle-
man and & moral man; there is just where the danger
lies. ‘He is a wolf in sheep’s clothing. What would
you do were a wolf to enter the field where your
sheep are? Why, you would shoot him down. Kill
him on the spot. Inasmuch as souls are more pre-
cious than sheep, it becomes you to be correspond-
ingly more diligent in ridding yourselves of this in-
truder. I need not tell the Saints how this is to be
done. They know well enough.’ Then with up-
lifted hands, he said: ‘You must obey me the
same as though Jehovah had spoken; for my voice
is the voice of Jehovah.” Those were the words
delivered to quite 2,000 people,—a primitive people,
—taught from youth up to believe the speaker was
the vicegerent on earth of the Infinite God.

* “George Q. Cannon followed, indorsing everything
that Young had said; and, referring to the law of
1862 against polygamy, said it was a dead letter
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and always would be. He referred to the fact that
Congress had never unseated him, as a proof that his
people are shielded by the Almighty, and that the
law would never be enforced. A meeting of the
mothers in the valley was called for that evening,
and at the meeting, Cannon, Snow, and others spoke,
the burden of the speeches being to devise means
through which the people might get rid of Mr. Me-
Millan. '

“The next night a mob gathered around Mr. Mec-
Millan’s house and stoned it, and the next night a
murderer, who was seeking an entrance into the
house was driven away with a pistol. Later, an
ambuscade was laid for the minister, which he
escaped by taking another road. Many of the apos-
tate Mormons in the valley advised Mr. McMillan to
leave, and some friendly Mormons told him to
always go armed and never expose himself. The
most of the pupils were taken from the school, and
it was months before the full number was restored.
The foregoing is & simple statement of facts,
- gathered from the note-book of the man who was
assailed, who sat by and heard Young’s denuncia-
tion, and George Q. Cannon’s indorsement of all that
his chief said.”
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moniem will be short. The only law _that the
United Btates Circuit Court of the Territory
cnn proceed under was passed fn 1862. It is
egriavously Insufficient. Conviction under it
is an 1mpossibility, because it requires
dlrect proof of polygamy in a trial upon an in-
dictment found under it. No direct proof can
bo secured. ‘Bealing’is done inthe carefully
.aunrded secrecy of the Endowment House, :
whose records are never seen by ony one be- !
8ides the head men of the church. If theyare .
. called as witneeses they deny that there are '
gsuch records. What {8 needed is a law mnklnr
circumstantial evidence of polygamy admissi-
ble, A bill to this effuct was before Congress
in the last session, but it was defeated in com-
,mittee. The Mormon that I have before quoted
.said, triumpbhantly, when the news of its de-
fent reached us: ' Mr. — of that committae
‘was pald $50.000 as o retainer in aland title
suit out here, and I guess ho hasn’t had time to
_attend to that bill.’ . .
‘*What !s demanded is publie sentiment to
spur Congressmen to their duty, and women
can crente it without venturing beyond the
circle of their own friends. What would they
be disposed to do. do you think. if they saw
‘'womon, principally from the Old World, turned
on their arrival into the tithing yard of the En- ;
dowment House, as slaves were before the war, !
to awnit A master, usually one of the foremost
men in the ‘church,” who makes his choice as
though ke was buying cattle? Whenever a new
batch of ‘eonverts’ arrivag this sight may be

‘soen.”





